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document contains information unfavor­

able to your position and you don't show 
it to your expert, it's a safe bet that the 
other side will. Picture the scene where 

opposing counsel asks your expert, "Mr. 
........... , now that you've read this docu­

ment, does that change your opinion?" 

The major reason expert witness testi­
mony is invaluable can be summed up in 
one word-credibility. If the expert loses 

credibility with a judge and/or jury, the 
result can be worse than if you had no ex­
pert at all. I was taught early in my career 
never to defend an untenable position . 

NOT ALLOWING SUFFICIENT 
TIME 

Give the expert enough advance notice 

that you will need his or her services. A 
well-reasoned, logical opinion needs to 

take into account a multi rude of factors, 
some of which may not immediately 

come ro mind. In many of the cases I 
have worked on, I was surprised that 

simply looking back on the facts caused 
me ro remember additional facets which 
added ro or solidified my opinion. In one 
recent case, the attorney I was working 

with was surprised to learn about certain 

industry cusroms that I had previously 
considered so mundane as ro not be 
worthy of mentioning. Had I not been 

brought into the case early enough, I 
wouldn't have been able to share this 

important background information 
with him. Make sure to allow for 
plenty of advance warning and frequent 
communICation . 

If a report is required, I always like 
to read it over at least a few times to 
make sure the thoughts conveyed present 
all the pertinent facts in an "easy-to­

read-and-understand" fashion . My past 

experience has been that a well-reasoned 
and well-organized opinion or report 
promotes settlement. A hurried expert 

analysis is usually flawed, allowing an 

opposing attorney to have a field day 
questioning a "rush job." 
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"SAVING 
MONEY" BY 
DOING WHAT 
AN EXPERT 
COULD DO 

Conventional wis­
dom says that when 
you try ro do some­

thing on the cheap, 

it usually results in 
being more expen­
sive over the long 
run . I am referring ro the cost of time 

wasted and, perhaps, cases lost-by not 

fully utilizing the right expert, or from 
having someone on your staff attempt 
what the expert could do more quickly, 
and therefore, more economically. 

The discovery process ordinarily 

leads ro mountains of paperwork, most 
of which will yield no valuable evidence. 
The right expert who knows the inner 
workings of the industry is likely ro slice 

through the useless information and get 
right ro the hean of the marter. This, im­
mediately, saves time and money. 

Upon getting ro the critical informa­

tion quickly, the expert will be able ro 

know exactly where ro look for additional 
facts and materials ro confirm or contra­
dict the impressions garnered by a first 
strike at voluminous discovery. Further, 

a good expert's industry knowledge will 

quickly rurn to other areas of discovery 
for confirming a particular set of facts 
that would not commonly be considered, 
which saves attorneys and their clients 

time and money. 

NOT CHOOSING SOMEONE 
EXPERIENCED AND CURRENT 

Like fashions, some types of litigation 
re-appear after having not received 
much attention for many years and are 
thought to be "new." Much of the litiga­

tion I see rises and falls as it mirrors the 

economy and the fortunes of financial 

institutions, so what was old is now new. 

This financial crisis has spawned some 
new issues. Whether your issue is new or 

old, most people would prefer an expert 

who, among all the things mentioned 
above, is experienced. If your issue is 
one of those brought Out by the current 
crisis, your expert must stay continuously 
educated and up-to-date. This dictates 
against hiring a "casual" or "hobbyist" 

expert. Hiring the right expert must 
include consideration of not only the 

expert's industry experience but also the 
amount of time spent considering new 
issues affecting the industry. 

CONCLUSION 

The attorney-expert team is critical ro the 
successful litigation of cases of all sizes. 
Experts must be objective while vigor­
ously searching for facts and the truth. 

Winning the case, and saving time and 
money, can all hinge on your careful 
selection, skillful utilization, and adept 

preparation of the right expert. 
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